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sT; T; Fer 3#f@rant at 3r8la ur gr?hers ore vgaa rat &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() .b{hr snlaa gee 3rff, 1994 c#i" tTRT 3ra Rh al ·Tg mi # aR iqlrr er "cbl"
"\j"q-tfRT a re reg sirfa gaherur smaa are#h fa, srd EI, fcrffi 4-i-51161ll, m
fr, at ifGr, tar ta ra, ia mf, { fact : 110001 "cbl" c#i"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

J ..

(ti) qR@ ml al zf ma i ura wt z~al an fa#t qasrur zn r1 are "# llT
fa4l ugrIr a gr osrr a ura zg f i, zu fa#t usrtr IT suer i ark as f@vat
arar za fa8l rasrt 'st ma # 4Rautr g{ st

(ii) In case of any loss of goods where the loss occur in y to a warehouse or to
another factory or from one warehouse to another during t sing of the goods in a
warehouse or in storage whether in a factory or in a wareho
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(p) ma # ars fa#tg u gee faffmr w za ma # fa[fur i sad)r zre aa
re R snraa zreea fmi i it a as fh#t; znqr Raffa &t

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty·.

3m '3N I c\rl cB1" '3N I c\rl ~ qi :fRfR # fr it sp@fa 6t nu{& shh h srres
Gil gr err g fu :ici 1Rlcb ~, ~ * IDxT -crrft=r cfl" ~ tR m mer ~ fctro
sf@e,fr (i.2) 1998 t!m 109 8M~ fcp-q ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ab4hr sale cen (34t) fara8, 20o1 # fr4 9 siaf faff€ 7a ig zg-a i
at ufji #, )fa skr uf sr?gr ha fa fh ma Raver-rs vi r@ta
~ cB1" ctl"-ctl" >lfum cB" 7er Rr 3ea fhu urn neg [Ur re1 Tl z.lI snhf
siasfa err s ferffa t # rar uqa tr1 elm-6 aaruf sft el
neg I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two -copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under.Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) RRau 3mra # rer usj icraa vs al qi u wk a zit q) 20o/-#
:fRfR cB1" ~ 3ITT ul6T ii g al if \i'lflcIT "ITT cTT 1000 /- cB1" 'Cf5Tff 'TTTfR cB1" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zc, tu qrgea vi "flcffa 3r4liq ruff@raw# uR 3@la-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4hr 5qryea 3rf@,fr, 1944 cB1" tJm 35-m/35-~ cf)" 3Rf1TTT :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) 0cfc'lf8iftia qRvBict 2 (1) 'cb' ~ ~~ cf)" m at 3rat, sr4tat a ma # fr zre,
a#ta Gura zycs vi ala rq1a =nznf@raw(fez) st ufgaa 2flu 41f8at, 3sq«Iara
a2%rel, sglf] 44d ,rat , f@RR1, Glud1salad-asooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

I
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto· 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

. where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf@ zr 3mera{ re mksii arrag &tr & re@ta p silt fa #hr ar Ir
sq[ad is fur uma zr a # st'gy ft fa @W 4&t arf aa # fez
zqenRenf 37@)1 Inf@raw at ya 3rl za a4tu var at vs 3mar f0u unrar ]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllllcill ~~ 1970 "[I'~ cB1' ~-1 cB' 3RrIB Ff~ ~ ~ '3c@'

3a4aa zu pork zrnfenf Roff If@rant a me re)a 6t vs ,fr 6.6.so ha
hr1rural zlca f@de an ginaft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the courtfee Act, 1975 as amended.

(5) a sj vi«if@r 7ii at firota an fa#i at st ft eu 311 cbfita fcnm \YITffi t "isll'
Rt zrcen, b4 sqra rca gi arak oral#ta nrzaf@eraswr (aruffafe) 'Rll1i', 1982 B Fff%c=r
1
Attention is invited tothe rules covering these and ott,er related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

so 4tr zrca, ah sar«a ye vi @araz or@8) mar@raw(Rrec),
,fr4htqr afan4Demand) vi is(Penalty) cnT 10% wfurm~
er%arf ?traift, srf@rear qa uim 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4@u Garaya sitharah siafa, fra@tr "afara5ti'Duty Demanded)
a. (Section) is ±p#aafufifa xfr-tr;
zs fanaa@z 3fezstf;
aua#Rsfuit Pua 6haa±rfI.

> uqasr«if@a srfluse ya sar al gear l, srfh'«Rn av #fezqrf sar fearr
.::l,,Q,

for an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner wo1,.1ld have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xxxiv) amount determined under Section 11 D;
(xxxv) amount of erroneous Cenvat Credit taken;
(xxxvi) amount payable under Rule 6 of the Cenvat CreditRules.

gr 3nrar ksR car@taufawrkawiyes rerar zyeaa zus fratR@a gt atr9ggyeak 1o%
gnrarru sitsihatau Ralf@a stasaus10%yr ctl' "GfT~~ I

In view of above, an appeal against this ord ~ heTribunal on payment of
10% of the duty demanded where duty -or duty a ispute, or penalty, where
penalty alone is in dispute." · 1;r



F. No. GAPP L/COM/STP/268/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sharda Education, Proprietor Deepak P.

Nimbark (HUF), 32-D, Sentossa Park, Near Hira Rupa Hall, Opp. Jayantilal Park BRTS,

ISCON-Ambli Road, Ahmedabad - 380058 (hereinafter referred to as "the appellant") against

Order-in-Original No. CGST/WS07/0&A/OI0-037 & 038/AC-REG/2022-23 dated

29.06.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VII, Ahmedabad South (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AACHD1922Q. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15 to FY 2016-17, it was noticed that the appellant had earned an

income of Rs. 37,50,138/- during the FY 2014-15, Rs. 56,56,525/- during the FY 2015-16 and

Rs. 89,29,193/- during the FY 2016-17, which was reflected under the heads "Sales I Gross
Receipts from Services (Value from ITR)" filed with the Income· Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the·

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to
the letters issued by the department.

0

2.1 Subsequently, the appellant were issued Show Cause Notices No.

V/WS07/O&A/SCN-439/FY 2015-16)/2020-21 dated 28.12.2020 for FY 2014-15 and No.

V/WS07/0&A/SCN-275/AACHD1922Q/2020-21 dated 29.09.2020 for FY 2014-15, FY

2015-16 and FY 2016-17, demanding Service Tax amounting to Rs. 26,51,375/- for the period

FY 2014-15, FY 2015-16 and FY 2016-17, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act,.1994; and imposition of penalties under Section 77(1) and
Section 78 of the Finance Act, 1994.

0

2.2 The Show Cause Notices were adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 26,23,092/- was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY

2016-17. The remaining demand of service -of 8,283/- has been dropped by theas 7
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adjudicating authority. Further (i) Penalty of Rs. 26,23,092/- was also imposed on the

appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed

on the appellant under Section 77(1) of the Finance Act, 1994 for failure to obtain Service

Tax Registration; and (iii) Penalty of Rs. 1,20,000/- was imposed on the appellant under

Section 70 of the Finance Act, 1994 read with Rule 7C of Service Tax Rules, 1994 for failure

to file ST-3 Returns for the period from FY 2014-15 to FY 2016-17.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on 06.01.2023 along with an application for
condonation of delay.

4. On going through the appeal memorandum, I find that the impugned order was issued

on 29.06.2022 and the same was received by the appellant on 12.07.2022. The present appeal,

in terms of Section 85 of the Finance Act, 1994, was filed on 06.01.2023, i.e. 116 days late

from the last date of filing the appeal. The appellant in their application of condonation of

delay inter alia stated that the appeal not filed in due time limit as they were not allotted

temporary service tax registration by the jurisdictional authority until 20.12.2022 for payment

of pre-deposit amount, which was paid on 22.12.2022. Then after they hired professional for

preparing and filing the appeal.

5. Personal hearing in the case was held on 30.06.2023. Shri Vaibhav N. Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in application of condonation of delay and those in the appeal

memorandum. He submitted that the delay in filing of appeal occurred due to non-generation

of STIN which was required to make the pre-deposit. He submitted that on merits, the

appellant has a strong case since the demand has been confirmed merely on the basis of the

income shown in the ITR which primarily consisted of interest income. Therefore, he

requested to set aside the impugned order.

5.1 It is observed that the relevant Section 85 of the Finance Act; 1994, provides that the

appeal should be filed within a period of 2 months from the date of _receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period of one month thereafter, if he

is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

5
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"SECTION 85. Appeals to the Commissioner o.fCentral Excise (Appeals).-

(1) Any person aggrieved by any decision or order passed by an adjudicating authority

subordinate to the Principal Commissioner of Central Excise or Commissioner of

Central Excise may appeal to the Commissioner ofCentral Excise (Appeals).

2) Every appeal shall be in the prescribedform and shall be verified in the prescribed

manner.

(3) An appeal shall be presented within three months from the date of receipt of the

decision or order of such adjudicating authority, relating to service tax, interest or

penalty under this Chapter, made before the date on which the Finance Bill, 2012,

receives the assent ofthe President:

0
Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that

the appellant was prevented by sufficient cause from presenting the appeal within the

aforesaidperiod ofthree months, allow it to be presented within afurther period ofthree

months.

(3A) An appeal shall be presenred ·within two months from the date of receipt of the

decision or order ofsuch adjudicating authority, made on and after the Finance Bill,

2012 receives the assent of the President, relating to service tax, interest or penalty

under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that 0
the appellant was prevented by sufficient cause from presenting the appeal within the

aforesaid period oftwo months, allow it to be presented within a further period ofone

month."

5.2 I find that in terms of Section 85, the limitation period of two months for fling the

appeal in the present cases starts from 12.07.2022 and the appellant were required to file the

appeal on or before 12.09.2022. However, the appeal was filed on 06.01.2023, i.e. 116 days

late from the last date of filing the appeal, which is beyond the period of one month which the

Commissioner(Appeals) may condone. Therefore, I reject the said appeal considering Section

85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

6
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6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed· by the appellant on the grounds of

limitation.

7. sft #afrr af Rt +&afta Rqzrt 3qiah a fastar?t
The appeal filed by the appellant stands disposed of in above terms.

.a
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

#
(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,
Mis. Sharda Education,
Proprietor Deepak P. Nimbark (HUF),
32-D, Sentossa Park, Near Hira Rupa Hall,
Opp. Jayantilal Park BRTS,
ISCON-Ambli Road,
Ahmedabad - 380058

The Assistant Commissioner,
CGST, Division-VII,
Alunedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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